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H)1
47 CFR 73.658
(j) Network syndication and program practices.

(1) Except as provided in paragraph (j) (3) of this section, no television network
shall:

(1) ()& Adetae MEAZE o PAF stelAi= opyHth

(1) After June 1, 1973, sell, license, or distribute television programs to television
station licenses within the United States for non—network television exhibition or
otherwise engage in the business commonly known as "syndication" within the
United States; or sell, license, or distribute television programs of which it is not
the sole producer for exhibition outside the United States; or reserve any option or
right to share in revenues or profits in connection with such domestic and/or

foreign sale, license, or distribution; or

ol YEYA ofd TV

=
WAl v, gfol Al

ok
2
[o
o
N

(i) 1973. 6. 1. o]Fo] TV X2 13S 1

we wgsoly AnAold Algle ahi EEe -
e, (MEQATD 4 A=A} obd A% =9 WAL glske] TV TS o,
doldla mi W WY, U el @, goldls, wxel BEE 4olg

Faohs DG 22 fraE @

(i) After August 1, 1972, acquire any financial or proprietary right or interest in
the exhibition, distribution, or other commercial use of any television program
produced wholly or in part by a person other than such television network, except
the license or other exclusive right to network exhibition within the United States
and on foreign stations regularly included within such television network: Provided,
That if such network does not timely avail itself of such license or other exclusive
right to network exhibition within the United States, the grantor of such license or
right to network exhibition may, upon making a timely offer reasonably to
compensate the network, reacquire such license or other exclusive right to

exhibition of the program.

(i) 1972. 8. 1. olFel HIESHA o]l A7t dAow 52 FiHo® A4 TV
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(2) Nothing contained in paragraphs (j) (1) and (2) of this section shall prevent
any television network from selling or distributing programs of which it is the sole
producer for television exhibition outside the United States, or from selling or
otherwise disposing of any program rights not acquired from another person,
including the right to distribute programs for non—network exhibition (as in
syndication) within the United States as long as it does not itself engage in such
distribution within the United States or retain the right to share the revenues or

profits therefrom.

@ GO @ Aadie WEAT} 54 AL A F9) wAde e
meads wolat Wzahs @9 W dEQAs v deld A5 wEe] wolay]
AAL ool FH: WAZ AASA Lt G APz

=z AYEYD ohd wgowA AdAeldd wEst: WY =HE )
welx el 71E AR A9E AT 5 A

(3) Nothing contained in this paragraph shall be construed to include any television
network formed for the purpose of producing, distributing, or syndicating program

materials for educational, noncommercial, or public broadcasting exhibition or uses.

(3) WS, vFdd, FAdUEe dd ZEa AR AR, wE, Ao’
Ao Ad HEA: (DY &S oA ofysit

(4) For the purposes of this paragraph and paragraph (k) of this section the term
network means any person, entity, or corporation which offers an interconnected
program service on a regular basis for 15 or more hours per week to at least 25
affiliated television licenses in 10 or more States; and/or any person, entity, or
corporation controlling, controlled by, or under common control with such person,

entity, or corporation.

(4) MEH A= 1070 o] FollA HA 25 7FY TVel| 3 15A17F o] A4
2w AuAE AT AR 09, S48 2 BAAS gl
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A2

Guidelines for broadcasters in drafting code of practice for commissioning

programmes from independent supplier

(b) that there is what appears to OFCOM to be sufficient clarity, when an
independent production is commissioned, about the different categories of rights to
broadcast or otherwise to make use of or exploit the commissioned production that
are being disposed of.

b) SUAF] A% W, g AXEL PIAAY 0§ Tt BEIHE TUR
W9 We)Eo] OFCOMo] wrlo] 48] Waatolo} @,

14. A key principle underlying Ofcom's approach to the Codes of Practice is that
producers should retain rights in their programmes unless these are explicitly sold
to broadcasters and other parties. Broadcasters therefore should define in their

Codes a minimum set of "primary rights" which they will acquire from independent

producers.

14. OFCOM9] Algatale] sk Al A28 WEA A3Ael A HuletA A s
djehs A7t obyEbd, AAAE 25 IO it AFAS ThAok b
Aotk 1YER ‘ﬂobé—/\}—t— ARl AAAEERE F5T £ s HATH

1A AT ol tha g eks] g Alslof gkt

15. The Codes should make clear that 'primary rights' refers to commissioning for
and transmission on wholly—owned public service channels as defined in the
Communications Act 2003. 'Primary rights'also needs to define the number of
transmissions covered and the duration of the licence. Broadcasters should only
have one automatic right to extend the licence period. Any subsequent extensions
would be on commercially negotiated terms.

15. A8zl ‘12 A&A’ o] The Communication Act 20039 4ol ufe} A
AR A AFER o] AEdvs AS ¥Es] sfojof shrh. E=I ‘1A

[e}Ne)

AZR ol I solda k] td BEa FAe] Besth WEAHs Wl
zkel W@ AE AT 5 b AYUE AL olFY Age AdHow Fog
2qt0] gaok .

16. The Codes should confirm that negotiations for primary rights will be conducted
separately from secondary and tertiary rights negotiations. Although pricing for

primary rights must be separately established, this does not preclude broadcasters
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from acquiring other rights packages as well, should they wish to, and should the
independent producer wish to make them available. Broadcasters should not seek to
secure 'matching rights' provisions. Ofcom believes that this can stifle competition.
Broadcasters can secure additional packages of rights but this should be through

commercial negotiation.

16. A&z 12 AZT o gigh @idel 2, 3xF A gAY HUNE Y=
e WAser &k 1A AR °ﬂ thst 7tAo] JpEA o R A AN o]+
WEA A A7 A A9E Fu(FS ) skt e RS WElste A otk
WEA= ‘matching rights' &9 EXOP—% el A= ekgtl. OFCOME o] 7o)
AAE gAT vt s WEAE A8y FUH 71 E g1 5 AR
| A FdE SAMAIRE THsEtT

17. The Codes should not however prescribe a particularfunding arrangement nor
should there be any bundling of rights (between primary rights and secondary
rights) unless this is agreed by both parties. There should also be no terms in
contracts making them (actually or in effect) conditional on the acceptance by the
producers of a bundled deal, or on the use of a broadcaster's own distribution arm.
el ARTFAS At 2 de glol S gAEgelt 14 AU 24
ARE Abole) Aol B bundle) S TAAE @ "ok EE ARG AP} RS
ASkS S8 BEAL 2f MF TS oG5 2AOR A AN o Hnt

18. Primary rights might also be defined to include certain new media rights,
including simulcast streaming on the internet and interactive and on-—line
applications. Where such rights are not included in a primary 'bundle', it may be
acceptable for broadcasters to impose a delay in the use or sale of rights for
distribution of programmes over other media, such as the internet, in order to

protect the value of at least the initial broadcasts on television networks.
18, 13 A=A Aeldae] PE 2Ee, BUE Lol $871%S 9

weldlel AE EFstel FAolol @tk old@ AEel 14 AN FE el
EF50] A grbE 7 SRR ABWAAA WASHAY B2 AR T2a9s
Asr] A DFHEY Kol IFS Ao 27 WY Aton Ag st

AZALNA Bobrb GE= wed ALt Aok

19. Given that the inclusion of new media rights into the definition of primary rights
1s a new and developing area, this 1s an issue that Ofcom proposes to keep under

review.
19. 13 A=A FA Frve] #d ALE e

rlr

Ae NMEg1x WA

2 Al
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(c) that there is what appears to Ofcom to be sufficient transparency about the
amount to be paid in respect of each category of rights;

(©) A9 Z} o AEHE FH #st] OFCOMo] H7|o ZF&g FgAdo] glojof
St}

20. Each broadcaster should develop a list of indicative tariffs relating to fees for
primary rights. These tariffs might be in the form of ranges, in order to build in
flexibility, but should incorporate a sufficient degree of disaggregation to ensure
that they provide useful information to prospective suppliers. Where broadcasters
have already been offering licence fee arrangements as a matter of course there

should be a reference as to how the indicative tariffs relate back to previous pricing

arrangements.

20. ZF WEAES 13 AR eFd #A8 EEAAN HYAES wEolof Frh
ojglgt AlFHl= AHT FALS THAoF dv. Yy mE:AIFHl= v
FoASA F43 RS AFT F 7] A8 25 A olojof it

21. The tariffs could also be index—linked over time to account for general price
inflation. Codes could also set out provisions for the review of tariffs.

21. =3 2FAAN s ErMYsEC 2 ©E3ow Aed 5 glojor sty 18
At xFAZH ] AHES fst 2FES AA ok gt

22. Broadcasters should set out in their Codes the broad methodology they will use
in drawing up indicative tariffs, but not necessarily the tariffs themselves. Tariffs
might be informed by the average cost of making each type of programming, and by
the contribution to the schedules made by that programming. Final prices should be
a matter for commercial negotiation. Ofcom notes, however, that typically
broadcasters will need to pay the full production cost (including, for the avoidance
of doubt,a typical production fee) for primary rights of any programming which
appears to have little additional commercial value at the time of commissioning.
Furthermore, the indicative tariff ranges should be capable of encompassing the
typical full production cost of programmes in that genre or genre category.

22. 2 WHAE) NBHAAA AR 2 A ot A3 232 o §F AT
AABA ] Wy Ee] @ Wae Awol AAHolol @rh mE /AL AP
Fav) g3 AR AE e Tlode] wet AleE Aol HF JHAS AdA A9
wAld Zelty. Iev OFCOM=2 WEAE 915 A7l A4 Hr7PHAE 719

=~

.
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MANTIA RS ol 22l 14 A e AA AFE 18 AR 2ol
Bestin AHATh %ol of EEAZME WAL F= wE P2 WFE el
zzagel AA AZNE F4T 5 Qolok k.

23. It is unlikely that indicative tariffs can be designed to cover all types of
programming. Provision should therefore be made for commissions to be made in
some cases outside the tariff system. For instance, Ofcom recognises that in the
case of high—end drama and children's animation it is already relatively common for
broadcasters only to contribute a proportion of the production costs. Ofcom
anticipates that these will be areas where producers and broadcasters will make
use of "off tariff" arrangements.

23. F¥F AR RE ZEIH {F3& FE2 5 9
aYEE HETS Z2F A A A ZEA e 9
<AE weEjor & Zlojn <& =W, 1H]E

WEAZE SA A Y] AR RETE

OFCOMZ 13ttt OFCOM< o] &l dhall Alz#tel ¥EA7E  “OFF—TARIFF”
FHd= ol & Zolgtal o gt

24. The initial primary licence will cover a specific number of uses. Where a
broadcaster wished make use of a programme beyond the number of uses originally
specified in the primary licence, Ofcom would expect that to be covered by a
specific system of repeat fees.

24. HAx9] 124 AFAL FAAQl o] & SFE £ Zlojty. WEAL 1A AxH 9
TASE o] g3 oY TR o] §3l7]15 strtH, OFCOMS AW & (repeat
fees)ell  2Jaf 1310]

[l

xohd 5
25. Specific negotiations can discuss the value from exploitation of secondary rights.
Revenue sharing between producer and broadcaster may be appropriate in such
cases.

23t AR BEANE =T 5 Utk ALASL PEA

(d) that what appear to OFCOM to be satisfactory arrangements are made about the
duration and exclusivity of those rights.

(d =g AYY ASFSH F53HA @Bl OFCOMeo| EHI|o| WHAzE
39] (arrangement) 7} ©]Fo]A 3T,
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26. As set out above, the standard duration of primary rights should also be defined
in each Code. A broadcaster is entitled to look to secure primary rights (first
transmission plus a specified number of repeats) for a sufficient period of time to
enable an appropriate exploitation of the programmes it has commissioned. Ofcom
considers that, at present, a typical licence period would be no more than 5 years,
during which the broadcaster would have exclusive rights to use the programme on
its wholly—owned PSB channels (for the defined number of transmissions). During
this period, the broadcaster would be able to "hold back"the distribution to other UK
television channels of any programmes in the strand. By agreement with the
producer, programmes could of course be released for secondary exploitation on
other UK television channels at an earlier date.
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27. For clarification, all other rights retained by the producer should be available for
immediate exploitation in the UK (post first transmission with the commissioning
broadcaster) and overseas. Broadcasters might, however, reasonably choose to
retain exclusive use of the programme format in the UK, subject to a periodic
option to renew. All other non—UK — format rights will remain with the producer,
as 1s generally the case now.

27. AFAY AfFEt e OE EE dEES 1E9EEA
el FA wuje ¢ oy a8 u EAES I

FAE Aagd Zola, Ak BAE s A7

i
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28. Broadcasters should not seek to include rights in perpetuity as a matter of
course. This does not mean that commercial discussions between broadcaster and
producer cannot conclude with the producer agreeing to assign the rights in a
programme to a broadcaster but that such a matter should be the producer's explicit

choice.
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29. Broadcasters can specify separate arrangements for returning (re—
commissioned) series to prevent conflicts of scheduling with other channels. As
with new media rights, this is a particular aspect of the application of the codes of

practice that Ofcom wishes to keep under review.
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13 977 Programming quotas for independent productions

(1) The regulatory regime for every licensed public service channel includes the conditions that

OFCOM consider appropriate for securing that, in each year, not less than 25 per cent. of the total

amount of time allocated to the broadcasting of qualifying programmes included in the channel is

allocated to the broadcasting of a range and diversity of independent productions
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Ct. BBC 2 Al# 2! (Code of Practice)'®
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21 371 OFCOM’

20 http://bbe.co.uk/commissioning/tv/business/tariffs.shtml# %

s functions under the Competition Act 1998

(1) The functions to which subsection (2) applies shall be concurrent functions of OFCOM and the
Office of Fair Trading.

(2) This subsection applies to the functions of the Office of Fair Trading under the provisions of Part
1 of the Competition Act 1998 (c. 41) (other than sections 38(1) to (6) and 51) so far as relating to
(a) agreements, decisions or concerted practices which are of the kind mentioned in section 2(1) of
that Act (agreements, decisions or practices affecting trade and having as their object or effect the
prevention, restriction or distortion of competition) and which relate to activities connected with
communications matters; or

(b) conduct which is of the kind mentioned in section 18(1) of that Act (conduct abusing a dominant
position) and relates to such activities.

22 Competition law is enforced in the UK principally by the OFT. In certain regulated industries,
however, the sector regulators have ‘concurrent powers’ to apply and enforce the CA98 and
Articles 81 and 82. The following bodies have concurrent powers in the respective areas: Office of
Communications (Ofcom) communications
(http://www.oft.gov.uk/advice_and_resorces/resource_base/legal/competition—act—1998/concurrency
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2 (D the sectoral knowledge of a regulator @ whether the case affects more than one regulated
sector @ any previous contact between the parties or complainants and a regulator or with the OFT;
and @ any recent experience in dealing with any of the undertaking or similar issues that may be

involved in the proceedings
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A4, 5, 6% AR g3} 2k
Determination of the exercise of prescribing functions

4. — (1) If a competent person proposes to exercise any of the prescribed functions in relation to
a case and he considers that another competent person has or may have concurrent jurisdiction to
exercise Part 1 functions in relation to that case, he shall inform that other competent person of his
intention to exercise prescribed functions in relation to that case.

(2) Where a competent person has informed another competent person of his intention to exercise
prescribed functions in accordance with paragraph (1) in relation to a case all such competent persons
(together "the relevant competent persons") shall agree who shall exercise prescribed functions in
relation to that case.

(3) When agreement has been reached in accordance with paragraph (2), the case shall be
transferred to the competent person who is to exercise prescribed functions in relation to that case
and the OFT shall as soon as practicable inform in writing the relevant competent persons which
competent person is to exercise prescribed functions in relation to the case.

Dispute
5. — (1) If the relevant competent persons are not able to reach agreement in accordance with
regulation 4 (2) within a reasonable time, the OFT shall inform the Secretary of State in writing.

(2) Any relevant competent person may make representations in writing to the Secretary of State
no later than the date upon which the OFT informs the Secretary of State in accordance with
paragraph (1) of the failure to reach agreement.

(3) The Secretary of State shall within 8 working days of receipt of a communication made in
accordance with paragraph (1) —

(a) determine which competent person shall exercise prescribed functions in relation to the case and
direct that the case shall be transferred to that competent person; and

(b) inform in writing all relevant competent persons which competent person is to exercise
jurisdiction in relation to the case and the date of transfer of the case.

(4) In making a determination in accordance with paragraph (3) (a) the Secretary of State shall take
into consideration any representations made in accordance with paragraph (2).

Avoidance of double jeopardy

6. — (1) Where two or more competent persons may have concurrent jurisdiction in relation to a
case, no competent person shall exercise any prescribed functions in relation to that case before
agreement has been reached in accordance with regulation 4(2) or a determination has been made in
accordance with regulation 5(3) (a) as to which competent person is to exercise prescribed functions
in relation to a case.

(2) Subject to regulation 7, once agreement has been reached in accordance with regulation 4 (2) or
a determination has been made in accordance with regulation 5(3) (a) as to which competent person is
to exercise prescribed functions in relation to a case, no other competent person shall exercise any of
the prescribed functions in relation to that case.
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? 786. OFCOM and the OFT will consult with each other before a decision is made as to who will deal
with a case in respect of which there is concurrent jurisdiction. Formal arrangements for consultation
are set out in regulations made under the Competition Act 1998. In general, anti—competitive
agreements or abusive conduct that relate to activities connected with communications matters will be
dealt with by OFCOM (unless the OFT is better placed to do so). Where it is unclear which regulator
has jurisdiction, the matter will be referred to, and determined by, the Secretary of State. However, no
objection may be made against anything done by OFCOM on the grounds that it should have been done

by the OFT.
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g3 1.

285 Code relating to programme commissioning

(1) The regulatory regime for every licensed public service channel includes the
conditions that OFCOM consider appropriate for securing that the provider of the
channel draws up and from time to time revises a code of practice setting out the
principles he will apply when agreeing terms for the commissioning of independent

productions.

(2) That regime also includes the conditions that OFCOM consider appropriate for

securing that the provider of every licensed public service channel

(a) at all times complies with a code of practice which has been drawn up by him by

virtue of this section and is for the time being in force; and

(b) exercises his power to revise his code to take account of revisions from time to

time of the guidance issued by OFCOM for the purposes of this section.

(3) The conditions imposed under this section must ensure that the code for the
time being in force in the case of every licensed public service channel secures, in

the manner described in guidance issued by OFCOM

(a) that a reasonable timetable is applied to negotiations for the commissioning of

an independent production and for the conclusion of a binding agreement;

(b) that there is what appears to OFCOM to be sufficient clarity, when an
independent production is commissioned, about the different categories of rights to
broadcast or otherwise to make use of or exploit the commissioned production that

are being disposed ofj;

(c) that there is what appears to OFCOM to be sufficient transparency about the

amounts to be paid in respect of each category of rights;

(d) that what appear to OFCOM to be satisfactory arrangements are made about the

duration and exclusivity of those rights;

(e) that procedures exist for reviewing the arrangements adopted in accordance

with the code and for demonstrating compliance with it;

(f) that those procedures include requirements for the monitoring of the application
of the code and for the making of reports to OFCOM;

(g) that provision is made for resolving disputes arising in respect of the provisions

of the code (by independent arbitration or otherwise) in a manner that appears to
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OFCOM to be appropriate.

(4) The conditions imposed under this section must also ensure that the drawing up
or revision of a code by virtue of this section is in accordance with guidance issued
by OFCOM as to

(a) the times when the code is to be drawn up or reviewed with a view to revision;
(b) the consultation to be undertaken before a code is drawn up or revised; and
(c) the publication of every code or revised code.

(5) The provision that may be included in a condition imposed under this section

includes

(a) provision requiring a draft of a code or of any revision of a code to be submitted
to OFCOM for approval;

(b) provision for the code or revision to have effect only if approved by OFCOM,;

and

(c) provision for a code or revision that is approved by OFCOM subject to

modifications to have effect with those modifications.
(6) OFCOM

(a) must issue and may from time to time revise guidance for the purposes of this

section;
(b) must ensure that there is always guidance for those purposes in force;

(c) must, before issuing their guidance or revised guidance, consult the providers
of licensed public service channels, persons who make independent productions (or
persons appearing to OFCOM to represent them), the BBC and the Welsh Authority;

and

(d) must publish their guidance or revised guidance in such manner as they think

appropriate.

(7) Guidance issued by OFCOM for the purposes of this section must be general
guidance and is not to specify particular terms to be included in agreements to

which the guidance relates.

(8) Conditions imposed under this section requiring a code to be drawn up or
approved may include transitional provision for treating a code drawn up before the

imposition of the condition

(a) as satisfying the requirements of that condition; and
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(b) as a code approved by OFCOM for the purposes of conditions so imposed.

(9) In this section “independent production” has the same meaning as in section
277.
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H=)2.

Guidelines for broadcasters in drafting code of practice for commissioning

programmes from independent supplier

AFAZ epd o=zl

Statutory basis
AR

1. Section 285 of the Communications Act 2003 provides that the regulatory regime
for every licensed public service channel should include conditions, to be set by
Ofcom, that ensure the PSB broadcasters draw up, maintain and comply with Codes
of practice governing the commissioning of independent productions for broadcast

on their networks.

1. The Communication Act 20032 section 285% WFHE Wwe FIAHA 4
AleE #EE OFCOMel A3 =d&E& 238ty Qo I 21& FTAHA
WEAbso] 55 AlzE 98 A AlgFES AAska, Ak a, welok shth= Aot

2. Section 198 and Section 203 of the Communications Act provide that Ofcom shall
be able to regulate the activity of the BBC and S4C, respectively, in commissioning
independent productions in the same way that Section 285 provides for the
regulation of licensed public service broadcasters by Ofcom.

2. The Communication Act 20039} section 1983} section 203 OFCOMO] section
2859 WAow =y A&E Y8 A, BBCS S4CY ZFS AT F AEF du
k.

3. Section 285 also requires that Ofcom issues general guidance ("Guidance") as to
the terms of the Codes of Practice that licensed public service channels, the BBC
and S4C must prepare and publish.

3. FEgt section 285+ OFCOMeo] W3&& ¥ F3 AH|A AEd BBCS S4C7
i E3dlor st Al 9] UWEAH (general guidance) & HIT RS
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Scope of the Codes
ALEEBRD
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4. The Communications Act provides that licences for every public service channel

shall include conditions that Ofcom considers appropriate for securing that channel

providers have in place Codes of Practice on the commissioning of independent

productions. The Codes should secure that:

@® 2 reasonable timetable is applied to negotiations for the commissioning of an

independent production and for the conclusion of a binding agreement;

@ there is what appears to Ofcom to be sufficient clarity, when an independent

production is commissioned, about the different categories of rights to broadcast or

otherwise to make use of or exploit the commissioned production that are being

disposed of;

@ there is what appears to Ofcom to be sufficient transparency about the amounts

to be paid in respect of each category of rights;

@® what appear to Ofcom to be satisfactory arrangements are made about the

duration and exclusivity of those rights;

@ procedures exist for reviewing the arrangements adopted in accordance with the

code and for demonstrating compliance with it;

@ those procedures include requirements for the monitoring of the application of

the code and for the making of reports to Ofcom;

@® provision is made for resolving disputes arising in respect of the provisions of

the code (by independent arbitration or otherwise) in a manner that appears to

Ofcom to be appropriate.

4. The Communication Acti= &% AH|A Ado] =7 A% 93 &
g
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5. These provisions provide a standard framework for what needs to be in each
Code of Practice. This does not however mean that there needs to be a standard
industry Code of Practice or that individual Codes need to be limited to the scope of
these provisions. Codes of Practice should be informed by the specific operational
features and the particular public service obligations of the individual public service
broadcasters.

Role of the Guidance

5. oleld 2HES 7 WEAY ABFH Bed JEH 5 AFd;
et olzlo] EEAQ AlAFHo]ojof sAL o] ¥ &
ARHE AL guists RS ohinh AFTFHS FAHY

FEAUL PEAEE SEG FBANLY RS Pa gojok e,

6. The Communications Act notes that "Codes of Practice (should set out) the
principles to be applied when agreeing terms for the commissioning of independent
productions". The Codes will therefore be high level in nature, and set out a broad
framework within which detailed terms of trade and the detail of the commissioning

process can be established.

6. The Communication Acti= “Al&FE-E 55 AzE e &t AtS Adsh
) Agd AHE Aol ol w WA Juh TH T ASFHS AJAA =
ol = Aojx, AFES YeRHY MEFIH AYxAES AdEste WY delAel

AAH B2 ANT o)t

7. Likewise, the Act requires any Guidance to be "general guidance" which should
not "specify particular terms to be included in the agreements to which the
Guidance relates".

7. O5ol, Acte 5HXFES FAstebA o2 AWk AT o2 A9 AHE

Q%

8. While the approval of the Codes of practice covered by these Guidelines is
required from Ofcom, the Guidance itself is not binding upon the broadcasters
involved.

8. olglgt X Eel ot Al A9 52l OFCOMe| 3sh= Zolxrt, A3 1 #A|7¢
Hd BFAES TS A2 oyt
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9. The Act permits Ofcom "from time to time" to revise its Guidance. Where Ofcom
undertakes a review of the Guidance it is required to consult the providers of
licensed public service channels, persons who make independent productions (or
persons appearing to OFCOM to represent them), the BBC and the Welsh Authority.
9. Act:x "#Q3 AH$(from time to time)" OFCOMe] A HS NE3= A&
&ggttal WAlskaL Stk OFCOMe]l 71 ARFS HAES=H Slo], WaE de
AR~ AlSAL E%Xﬂﬂx} (Z OFCOMe| H7le 15+

BBCS} #ld= #AIALE] ojds Frarstoiof shr,

Core principles
09 AN

10. We now follow the structure set out in the Communications Bill to discuss the

key areas to be covered by each Code of Practice.

(a) that a reasonable timetable is applied to negotiations for the commissioning

of an independent production and for the conclusion of a binding agreement.

(@) FEHQL BdEolE2 SHAF AT 757 gl Ads A% 4 8280

11. An important objective of each Code is to secure a clear and transparent
process for commissioning. Accordingly, broadcasters should set out their overall
approach to the commissioning process intheir Codes or related documents, the
route through their organisation that an external programme proposal will take, a
broad timetable for the process, and responsibilities in the organisation for dealing
with it. Different timetables or processes might apply to different genres of
programming.

1. AR b Fed B8 £ s AAE 9" AAd gat 5
wAgslop stk Zlolth, mebd WA Al@ ol 19} Bl By Zw
A el o AwAe HE(9F Lz Akstn, A9

Eelulol s 12 A9y UA A 5)el @
Sk cheFat epolElol R i B theFe gEo Tz ade] H8% 4 glojof drk,

12. Broadcasters should also explain if they propose to make available more
detailed guidelines about the commissioning process, including a more detailed
timetable. Such detailed guidelines should be capable of being easily accessed by
producers, and might be attached to the Code. These more detailed guidelines are

likely to include information on the specific steps in the commissioning process,
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such as the interval between the submission of and response to development
proposals, the period after commission approval during which final editorial

specification is established, and proposed turnaround time for rejected proposals.

12, B3 WA S el digh A vlel=ekele v W, HE AT
ErgdElolas AW = Qlofof vk AR Thol=Eele: SRAAAE dA Ao
Slofok star, 1 qfF el FAd = UEF dfof vk ofHd AT rpol=ElS S
el SET Aol = AR CIERE AE o Wi Ay FH| o=+

oA, F& A sdE ARy wixgor  HAE ZRIOoR
e ZIZbx el Az, EE A 2ZEtE TjEcbe] vA] AAAE e e VIR
SEe 2T Zont

13. The Codes should set out how broadcasters will ensure an adequate separation
of responsibilities for programme commissioning from the management and
operation of in—house production activities, where they exist. The assessment of
the adequacy of separation would depend on the broadcaster in question e.g. for
smaller licensees, it may not be practicable to have separate in—house/external

commissioning editors for regional production.

13, ARFHS WEA in—house AF BEO wu pelzvE Zzay 9ge
A% Ao A $oE o9 nAT AAAET Falo drh ek A o
B BEAb Al del vk lE W 4 2 $HAIAE, in—house
A3} 9% e B4 e T gle] AAMelX S FE gk

(b) that there is what appears to OFCOM to be sufficient clarity, when an
independent production is commissioned, about the different categories of rights to
broadcast or otherwise to make use of or exploit the commissioned production that
are being disposed of.

b) SPAF] A% W, %Y AZEL PIAAY 0% Tt BEHE UUR
W9 Fz)So] OFCOMo] Brlol 48] Waatolo} @,

14. A key principle underlying Ofcom's approach to the Codes of Practice is that
producers should retain rights in their programmes unless these are explicitly sold
to broadcasters and other parties. Broadcasters therefore should define in their

Codes a minimum set of "primary rights" which they will acquire from independent

producers.
14. OFCOM?e] Alg8tA el A Fete 4 -%l%]% SA A 32 A HHEHA A E
dojshi Aot ohdebd, ARAE 25 Tzadd gE AZES shAck frhs
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15. The Codes should make clear that 'primary rights' refers to commissioning for
and transmission on wholly—owned public service channels as defined in the
Communications Act 2003. 'Primary rights'also needs to define the number of
transmissions covered and the duration of the licence. Broadcasters should only
have one automatic right to extend the licence period. Any subsequent extensions
would be on commercially negotiated terms.

15. Al&Fa& ‘12 AZE’ o] The Communication Act 20032 Aol wal @A
FEAulz Ade A% fgel Hgdcks R BH8) sofop Atk EE 1%

) =
Az o= WEslge) gtolAla 7|zt tid EEdt qrol d sttt WEAbe W
Z1Zke] & Fd 2w AFE 5 gle dYE 7RIn o5 A AR %94%
z3el gajof gt

16. The Codes should confirm that negotiations for primary rights will be conducted
separately from secondary and tertiary rights negotiations. Although pricing for
primary rights must be separately established, this does not preclude broadcasters
from acquiring other rights packages as well, should they wish to, and should the
independent producer wish to make them available. Broadcasters should not seek to
secure 'matching rights' provisions. Ofcom believes that this can stifle competition.
Broadcasters can secure additional packages of rights but this should be through

commercial negotiation.

16. Al&rAe 1k AT o gk @akol 2, 3xF A& @4 EAR WdEnE
e WAEoE stk 1k AR o o 7bAo] A CcE GAHEHAN, ol&
WEAY A& 7 QA fElE T (&S ) st} et As WElske A ot
WA= ‘matching rights' 239 RS sl A= HE . OFCOM-> ©] 7l o]
AAE AT F dvka st WEAkeE A8 FU1E A7IAE R ¢ AT
O|RE A FdE SaAIRE THs et

17. The Codes should not however prescribe a particularfunding arrangement nor
should there be any bundling of rights (between primary rights and secondary
rights) unless this is agreed by both parties. There should also be no terms in
contracts making them (actually or in effect) conditional on the acceptance by the
producers of a bundled deal, or on the use of a broadcaster's own distribution arm.
vk AR AR 3F g glol S gAE Ay 1A AFdE 23
Azd Abole] Al o (bundle) S rsiA = <F Ak =F ARG AFAE Fo
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18. Primary rights might also be defined to include certain new media rights,
including simulcast streaming on the internet and interactive and on-—line
applications. Where such rights are not included in a primary 'bundle', it may be
acceptable for broadcasters to impose a delay in the use or sale of rights for
distribution of programmes over other media, such as the internet, in order to
protect the value of at least the initial broadcasts on television networks.

18, B3 12 AAAL U] As AW, e, 29l $87les T
wulto] HEE EIeto] qrAstolof gk o ArEol 1A AR Fa <
EFH0] 94 ohd 7 PEAES QYA PISHAL BE Az 2R
Agatr] el APYEe] KAV AFHORA 27 WY ko A st
Az Atel Al Bolrbx ke W Best Aok

19. Given that the inclusion of new media rights into the definition of primary rights

1s a new and developing area, this is an issue that Ofcom proposes to keep under

review.
9. 14 ARY A roeiel fd A ks AL AFan BaA
ZAolm 2 OFCOM WEA7F o] S Al&GelA HES AS AQtstry,

(c) that there is what appears to Ofcom to be sufficient transparency about the
amount to be paid in respect of each category of rights;

(©) A8 ZF HFo AEHE Fdo| #st] OFCOMo] H7]o| F&5 FHAdo] Slojok
ig=

20. Each broadcaster should develop a list of indicative tariffs relating to fees for
primary rights. These tariffs might be in the form of ranges, in order to build in
flexibility, but should incorporate a sufficient degree of disaggregation to ensure
that they provide useful information to prospective suppliers. Where broadcasters
have already been offering licence fee arrangements as a matter of course there

should be a reference as to how the indicative tariffs relate back to previous pricing

arrangements.

20. 7t HHEAES 13 AZAY 2Fd BER wEAZN YrEZ WEolo i},
olgg A= AHI [FAXS TEHoF stk a9y ZEAFHE vH g
FQARANA FE8F RE ATE 5 W] A& T8 FAHolofof gk

21. The tariffs could also be index—linked over time to account for general price
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inflation. Codes could also set out provisions for the review of tariffs.
21. T3t TFAR = BV EC 2 E‘raﬁoi Agd 4 glojor st} 1
N xF=AZN 9 HAES 93t 2dES A A oF s

22. Broadcasters should set out in their Codes the broad methodology they will use
in drawing up indicative tariffs, but not necessarily the tariffs themselves. Tariffs
might be informed by the average cost of making each type of programming, and by
the contribution to the schedules made by that programming. Final prices should be
a matter for commercial negotiation. Ofcom notes, however, that typically
broadcasters will need to pay the full production cost (including, for the avoidance
of doubt,a typical production fee) for primary rights of any programming which
appears to have little additional commercial value at the time of commissioning.
Furthermore, the indicative tariff ranges should be capable of encompassing the
typical full production cost of programmes in that genre or genre category.

22. 2t WFARES] AEArA A 7HA T AATE ofbdet 7 AP olwE o
7HAA ] 2ol ok W&EE Adrgol A EHojof Ik BEHARE AEHT
B g ARAAE e Tlodel wet AleE Aol HF JHAS A |
wAld Zlelty. vk OFCOM2 WEAE 915 Al7]9] ”?j A FI7H7HA

WA ZIA Febe oW Zr a9 14 deE s AA AFE vEe A=she
Aot AAgt, H o] o] BEAIAH| W= HE PL—E— = Wl Uy

ZeaRe] A4 AEE 288 5 glojof Frh
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23. It i1s unlikely that indicative tariffs can be designed to cover all types of
programming. Provision should therefore be made for commissions to be made in
some cases outside the tariff system. For instance, Ofcom recognises that in the
case of high—end drama and children's animation it is already relatively common for
broadcasters only to contribute a proportion of the production costs. Ofcom
anticipates that these will be areas where producers and broadcasters will make
use of "off tariff" arrangements.

23. F¥ AR RE ZEIOH /3L FET F U=
JYEE HESS EF AFH A Age] 23 A ¢k gz R0l Sl
75 vhdaop & Zlolng. A= & ]
WEAZE S A Y] AR REE

OFCOMZ 143ttt OFCOM< o] H-&ol thall Alzktel EA} “OFF—TARIFF”
PAd= ol & Zolgtar o gt

24. The initial primary licence will cover a specific number of uses. Where a
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broadcaster wished make use of a programme beyond the number of uses originally
specified in the primary licence, Ofcom would expect that to be covered by a
specific system of repeat fees.

24. Fx9 1# Xil}?ﬂﬁ TAARL o] g HgE XS Zlojth, WAL 12k A2 9
TASE o] g3l oo TR o] §3l7]1 5 strtH, OFCOMS AW & (repeat
fees)oll <&l 17 0] A

S 8
- =
25. Specific negotiations can discuss the value from exploitation of secondary rights.
Revenue sharing between producer and broadcaster may be appropriate in such

cases.
23} AAe HEAHANE =% oAk AAAY WEA

(d) that what appear to OFCOM to be satisfactory arrangements are made about the
duration and exclusivity of those rights.

(d =83 AYY ASH F3HA @Bl OFCOMe| HI|o| wHAzE
3t9] (arrangement) 7} o] Fo]A 3o},

26. As set out above, the standard duration of primary rights should also be defined
in each Code. A broadcaster is entitled to look to secure primary rights (first
transmission plus a specified number of repeats) for a sufficient period of time to
enable an appropriate exploitation of the programmes it has commissioned. Ofcom
considers that, at present, a typical licence period would be no more than 5 years,
during which the broadcaster would have exclusive rights to use the programme on
its wholly—owned PSB channels (for the defined number of transmissions). During
this period, the broadcaster would be able to "hold back"the distribution to other UK
television channels of any programmes in the strand. By agreement with the
producer, programmes could of course be released for secondary exploitation on

other UK television channels at an earlier date.

26. 7124 12k A#A 7|k 2 WEARS] A&t g EojoF dt} o= 7
WEAbEol At AlFE TROHS A-s] 2] 5 %L TE 71k 7HA7] 91l
12 Az (2 9 499 39 A s G A4s 7P = Jlolt OFCOM
A AREA Rl BEl 2 oAl V]Zko] 5 ol {A ¥ o' Azt gl o]
17 WEAbe de WY FaAHs BEAE AdsddA e AFSenE
ZeO%s AREske HiEREQl dEE 7RG o] VR e/t WEARE ojud
Zragsel e ® vuE 9= Deud Ad wige frelthold back)” & F Q=
Aoty &2 AlzAbeke] gAdel wel T2 OE2 F U ol& Ald W 95 W b
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27. For clarification, all other rights retained by the producer should be available for
immediate exploitation in the UK (post first transmission with the commissioning
broadcaster) and overseas. Broadcasters might, however, reasonably choose to
retain exclusive use of the programme format in the UK, subject to a periodic
option to renew. All other non—UK — format rights will remain with the producer,
as 1s generally the case now.

27. AFAE Afrstal Qe oE B AgES
ejz S A = vk 2y WEAES A=
TFAE A9 Zola, Aok S S

]
= =
gy aEso] Qo] b thE RE ¥uel da At AL

28. Broadcasters should not seek to include rights in perpetuity as a matter of
course. This does not mean that commercial discussions between broadcaster and
producer cannot conclude with the producer agreeing to assign the rights in a

programme to a broadcaster but that such a matter should be the producer's explicit

choice.

28. WHAES FAS| A FTH AFE AmstA Folok Atk oS WHALY
A A Hogol AZAE A A 2 AP Ui e AkS wSs
Aot AS oulst Aol ofyel, ALY Ad"ef ol&| o] Fojxof S on| gy,

29. Broadcasters can specify separate arrangements for returning (re—
commissioned) series to prevent conflicts of scheduling with other channels. As
with new media rights, this is a particular aspect of the application of the codes of
practice that Ofcom wishes to keep under review.

29. WFAES O A=Y B Ao FE=e WA A AlEz=E9
AFAG A el dist ME FJoE 2o AT = vt wulve] dAgAH
o]Z1 % OFCOME HE ot zt WFAtel SAE Al&dqf o] A &5 Zolt).

(e) that procedures exist for reviewing the arrangements adopted in accordance
with the code and for demonstrating compliance with it;

() F#HF 276 ¢¥FE AL FPaE A Ut AUA gl A=Y A
247} glofok ek,

30. In order to ensure effective oversight and monitoring of the application of the

Codes of Practice, Ofcom believes that there needs to be a system of both internal
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review and external scrutiny. Ofcom expects the Codes of Practice to set a
mechanism whereby the broadcaster and Ofcom can jointly review the operation of
the Code.

30. AldgtAe] & AgH deAE B
WoeRe 7 Axdel Besthu

3
ARFRE T AES 5 Qe ABFE A

YHsta gyt ow 4538t7] £8] OFCOM=-
zkgtty. OFCOM<-  WEAFeE OFCOMPO]

31. Broadcasters cannot reserve the right to modify their Codes unilaterally. If a
broadcaster wishes to modify their code, they should seek the formal approval of
Ofcom. In the event of such an application, Ofcom will also consider whether the
issue raised by the broadcaster is such as to require a more formal revision of the
Ofcom guidance.

31, WEAES Awdor 5o AAFAE FAY S
YHATE N BTFAS FH) = e}
AB OFCOME WHAZE AR olge]l OFCOMY AFel et F24 A%

Q7 AE e Ao

(f) that those procedures include requirements for the monitoring of the application
of the code and for the making of reports to OFCOM;

O 28 HAEL TFFHE FL&LE FYESZ OFCOMH R1ug i
E o] okt
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32. In order to ensure effective oversight and monitoring of the application of the
Codes of Practice, Ofcom believes that it will be necessary for broadcasters to
provide for reporting arrangements and reports which at a minimum set out data
on the number of commissions undertaken in a given period by genre, the nature of
those commissions (e.g. whether primary rights only or inclusive of other rights),
and the duration of the rights.

32. RkEo1X Alggt o] Az Ay
#13l OFCOM< 7t WHEAL== dhof
HiAME AE3
AAE (1A Ages

AR Foz hre] /| ASES Fh,

33. The reports should also include a summary of how any disputes have been dealt

Atk o] BHuAMel= F=dE, 9
1

with should also provide for a review of the broadcasters' compliance with their

commissioning timetables.
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(g) that provision is made for resolving disputes arising in respect of the provisions
of the code (by independent arbitration or otherwise) in a manner that appears to

Ofcom to be appropriate

(g) OFCOMe] w71 AZ% BHO=E A =F(FHAA T4 F2 uE 423)q
3 opE = EAS ANEI}EF ZFo] oA} .

34. The Codes of Practice should make provision for a dispute resolution
mechanism in the event of a dispute arising between broadcaster and producer,
about the application of the Code itself, rather than the terms of a specific

negotiation.

34. ABTFHS ADTH Agel ol ARHD AAA Dold F U PHAY
A} ] BAS A webe] Og 2FE Lo} ek

35. It is not envisaged that Ofcom will have a role as final arbiter in any dispute.
This means that, for example, if mediation has not resolved the dispute, a
broadcaster and producer may need to be prepared to go to binding independent
arbitration to settle a dispute. Broadcasters should consider how best to ensurethat
the costs of arbitration are minimised, so that smaller independent producers are
not disadvantaged by the expense of following any such procedures. One other
possibility might be that a non—executive director of a broadcaster could be
brought in as final arbiter in a dispute.

35. OFCOMe] o ZAe] 3ol HF FAA o

TAAY EAS dlAdetH devhd WEARL A EAE

8

S, e} o R FER
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