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SUMMARY

1. Title

Study on Improvement Plan of Legislation for Healthiness and Activation of

Internet Advertising

2. Objective and Significance of the Research and Development

A. Objective of the Study

Presently, internet advertising and its related legislation are not consolidated
vet that even the dazzling development of its industry would be put to shame.
Therefore, this study examines and analyzes domestic and overseas law
regarding internet advertising, focusing on some core issues raised on it, and

studies plans for healthiness and activation of the internet advertising.

B. Significance of the Study

Internet advertising market has maintained the average annual growth rate of
about 40% for 5 years since 2003, and in 2007, it hit the high rate of 38.2%.
Also, the internet has become one of the three media, followed by television and
newspaper in Korean advertising industry just in 10 years. Though it is
expected that the internet advertising market will show a low growth rate,
broadcasting, printing and outdoor advertising market will increase; the internet
advertising market still maintains steady growth.

Compared to the continuous growth of the internet advertising industry,

however, it seems that efforts to repair legal institutions and establish policy for
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soundness of it are estranged. Of course in order to solve the problem of foul
clicking of search advertising, the National Assembly, the government, the
citizens’ groups and businesses gathered together to put efforts, obtaining some
results desired, but there are so many other problems. The typical example is
that the issue of defining concept of internet advertising, circulation of illegal
and harmful commercials, and the issue of responsibility of advertising agents.

In the situation where the internet advertising continues to develop, therefore,
the improvement of the related laws is significant in aspects of provision for
healthy development of the internet advertising industry, protection of the users’

rights and interests and activation of the industry under definite legal regulation.

3. Contents and Scope of the Research and Development

A. Review of the Concept and Category of Internet Advertising

It was 1997 that the internet commercial first appeared in Korea, but the
definition of the term ‘internet advertising’ is not completed yet. In a condition
in which term ’'internet advertising’ is not established yet, advent of new media
disregards the traits of each medium and approaches with unified regulating
reasoning, so not only internet commercial but also all new media which will
appear in the future may cause confusion in the making of regulating system
and obstruct the development of related industry. Therefore, this study examines

the concept of the internet advertising and derives an appropriate definition.

B. The Present Status of Self-Regulation and Public Regulation of the Internet
Advertising

The issue of regulating internet advertising is the problem which is raised not
only in Korea, but also all over the world. Among them, because Japan, the
U.S.,, and Europe are active in the efforts of self-regulation for the internet
commercials, this study also analyzes needs and system of the self-regulation
for the healthy development of it before looking at the legal institution. Also, for

the self-regulation for the internet advertising has its limits, the study examines
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some plans of legal regulation which supplements the limit, focusing on present

conditions overseas.

C. The Issue of Responsibility of Internet Media Agents Regarding Internet
Advertising

The point where the discussion of the internet agents’ responsibility begins
with was the case of downloading illegal sound source. However, it seems that
the case cannot be applied to all cases happening on the internet sphere with
the same criteria. In other words, the case was exceptional because the invaders
of the copyright which was the principal offenders were unspecified majority
with the enormous number, so criminal proceedings and inflicting punishment
were not actually possible. This paper, therefore, examines the discussion of
scope of responsibility of the agents, dividing into civil and criminal

responsibilities.

4. The Result of Research and Development

A. Legal Significance of the Internet Advertising

It is reasonable that the internet advertising should be understood as a
manner of communication in the point of contact where the concept of
advertising and internet matters, but because the internet advertising is the
phenomenon that extends many quarters, defining the concept is not that simple.
In case where the internet advertising is the commercial used the internet as its
medium, however, regardless the contents and forms such as internet newspaper
and internet communication, if the basis of 'the advertising delivered by internet
protocol’ is established, it may suggest a clue for establishing regulating system

of internet commercial and other media.

B. Plans to Develop Self-Regulation of Internet Advertising

Self-regulation means that countries, internet business and private groups
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make an agreement themselves and follow it sincerely. Therefore, to make sure
many other entities can follow, the standards of the agreement should not be
discriminative, but it should be universal and corresponds to public interests.
Also, responsible consciousness which observes the agreement is required. It's
expected that sincere performance and practice that follow the consent will
extends to healthy development of the internet industry, and play positive role in
creating convenient and sound internet culture.

The self-regulation on the internet, therefore, needs ethical agreement and
practice of the government, internet businesses and private sectors, and the
government’s support and reliance of the industry, in order to gain a point of

the self-regulation.

C. Overseas Legislations Related to Regulating Internet Advertising

This study examines the regulation systems for internet advertising of Japan,
the U.S., and Europe.

In Japan, though there are some laws to settle the internet advertising-related
issues such as'Specified Transaction Law,, and only government’s regulation
cannot deal with complicated and various internet advertising, it is urgent that
the self-regulation by self-regulating organizations such as advertising
associations is needed. The self-regulation in Japan is well activated by
advertising companies and associations. Guideline provided by Internet
Advertising Promotion Council and the one regarding commercial indication of
telecommunication service suggest some statements which should be considered
by advertising owners or business when exerting the internet commercial, these
can be considered in the internet commercial promotion in Korea.

In the U.S., there are a lot of federal organizations which proclaim and
enforce regulations on the internet advertising. The Federal Trade Commission
regulates the commercials through "The Federal Trade Commission Act,, and
the Securities and Exchange Commission plays an important role in executing
internet commercials through "Securities and Exchange Act,. Also, the Ministry
of Transportation of the United States of America has legislated and enacted

regulations regarding the internet advertising. Besides, Food and Drug



Administration and United States Bureau of Alcohol, Tobacco, and Firearms
have enacted regulations for advertising, but not specified in the internet.
Germany 1s one of the earliest countries which provide the regulations
regarding the responsibility of the internet service provider. The advertising are
regulated by provisions of adjective laws such as "Unfair Competition
Law(UWG),, 'Price Indication Law(PAngVO),, "Medicine Advertising
Law(HMG),, "Food and Living Necessities Law(LMG),; commercial in media
and the advertising regulations for service in information society are included in
TKADF Provisional Treaty,, "Communication Service Law,, and Media Service
Nations Treaty. Special regulations for child and juveniles in media are proposed
in "Juvenile Protection Law, and Adolescent Media Protection Nations Treaty.

These advertising laws mainly consist of protection of consumer or juveniles.

D. The Responsibility of Media Regarding Illegal and harmful Internet
Advertising

1) Civil Liability of Media

In a situation where there’s no recognition of illegal advertising, general
monitoring obligation does not exist, and even there’s a report of victim, when
illegality is apparent and intercepting measure should be possible economically
and technically, the liability of media agency should be imposed in the minimum.
However, because of publicity of search service, significant role in information
society, and the sense that interception of information should not take place
extensively, the obligation should be recognized carefully. When operators of
web pages register search list or contract search advertising, by the way,
stronger attention obligation may be imposed to the internet media, reflecting
the characteristics of contract between parties.

On the other hand, in the issue that the internet media business asking
responsibility on illegal advertising conducted by communication traders, when
the internet media function as communication trade broker in the light of
protection of consumers, and unless they notice the fact that communication

traders exist separately, the responsibility as the commercial owner can be
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imposed to the internet media business, but in case that it becomes the object
of administrative sanction because of breaching "Regulation Regarding Justice of
Indication and Advertising,, the identity of the advertising owner in an objective

view because there is an aspect of establishing fair trade.

2) Criminal Liability of Media

Unless internet service providers intentionally help illegal advertising trader or
approve tacitly, it’s not proper to recognize criminal liability of complicity only
with ‘attention duty’ of negligence. Of course it’s not possible to make up
aiding and abetting by nonfeasance bringing stability obligation in the reason,
but when considering many theoretical problems and limits such as proving
causal link and deliberation, this kind of difficult make up should be abandoned

and it's better to focus on punishing the principal offender.

5. Suggestion Regarding Usage

It is expected that this study can be used by National Assembly and the
government when they legislate and amend the regulations relating the internet
advertising to provide internet advertising regulation system. Also, it can be
used by the internet advertising industry and citizens’ group to protect rights
and interests of users and establish the development plan to promote activation

of healthy internet commercial.

6. Expected Effects

This study will increase the understanding of internet advertising by
examining concept, traits, and types of it, suggest direction for maintaining
Internet advertising regulation system by analyzing the systems of other
countries, and propose settlements for the main issues raised in the development
of the internet advertising. Also, it will provide by the basis that helps us
correspond the problems which may be derived in the further process of the

development of internet advertising.
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129) Code of Online Business Practices. <http://www.bbbonline.org/reliability/code/code.asp>
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185) 16 C.F.R. Pt.251 (2001).
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