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SUMMARY

1. Title

A Study on the Relationship between General Antitrust Regulator and
Sector-Specific Regulator of the Telecommunications Industry
Recommendations for Establishment of their Desirable Respective Roles.

2. Objectives and Importance

In the midst of accelerating the convergence of telecommunications and
broadcasting, the problems of duplication of regulations and confusion
between the former Ministry of Information and Communications and
Korean Broadcasting Commission has been overcome by the establishment
of the Korea Communications Commission(hereinafter the "KCC”),
however, the duplication of regulations still remains as a difficult problem,
because of the Fair Trade Commission(hereinafter the "FTC”) regulation
in the telecommunications and broadcasting sectors. Since the last decade,
the cases of overlap and duplication of regulations have accumulated in
large numbers, this can be largely traced to identical or similar forms of
actions existing in both communications law and competition law within
the current legal system. As such, this study intends to first examine the
specific areas where duplication of regulations arises and, then, by making

reference to the cases of other countries, seek to search for appropriate



interpretation of and the direction to amend current laws.

3. Contents and Scope

A. Corporate Merger

The paragraph 7 of Article 13 of the Telecommunications Business Act
which requires consultation with the FTC in the case where the chairman
of the KCC intends to authorize corporations to merge, brings up a
question: the issue is whether, apart from the consultation, the FTC can
review the merger in question. Some argue that the notification exemption
provision of paragraph 4 of Article 12 of the Monopoly Regulation and
Fair Trade Act purports to exempt only the notification, thus the FTC
may independently review de novo the case, and others that, after the
consultation process, when the KCC does not reflect the FTC's opinions,
it may initiate the process. However, such views are incorrect because
they all blatantly contradict the legislative objectives contained under the
provision of the Telecommunications Business Act and also undermine the
legal stability of those subject to the regulation by causing duplication of
regulations. It would be correct to say that the FTC is only allowed to
present an opinion to the KCC during the consultation process, and even

if that opinion is not adopted, it cannot independently make a disposition.

B. Prohibited Practices and Unfair Trade Practices

_10_



A large number of identical or similar practices exist between the types
of prohibited practices described in the Annex I to Article 42 of the
Enforcement Decree of the Telecommunications Business Act for Article
36.3 of the Telecommunications Business Act and those of unfair trade
practices in the Annex I to Article 36 of the Enforcement Decree of the
Monopoly Regulation and Fair Trade Act for Article 23 of the Monopoly
Regulation and Fair Trade Act. This begs two questions. The first
question asks whether both Decrees are applicable, which is related to the
interpretation of Article 37.3 of the Telecommunications Business Act.
The said provision states that in the case where a corrective order has
been made to or a penalty surcharge imposed on any practice that
happened to correspond to one of the prohibited practices under the above
mentioned Act, the FTC shall not make a corrective measure or impose a
penalty surcharge on the same ground. Some interpret that this enables
the FTC to take a measure on other grounds or when the KCC did not
or decided not to take a measure. However, such interpretations are
incorrect as they blatantly contradict the legislative intent of the
Telecommunications Business Act to have separated out unfair trade
practices that are specific to the telecommunications sector and prescribed
them as the prohibited practices. Thus, since the prohibited practices
under the Telecommunications Business Act are in a special law
relationship with respect to the unfair trade practices under the Monopoly
Regulation and Fair Trade Act, it would be correct that according to the
principle  that special law  prevails over general law, the

Telecommunications Business Act would prevail.

_11_



The second question is what happens when a type that does not exist
under the prohibited practices exits under the unfair trade practices. This
i1s related to the interpretation as to whether the Annex I to the
Enforcement Decree of the Telecommunications Business Act is a limited
list or statement of some examples of prohibited practices. While some
take a view that that is a limited list based on the principle of clear
statement, etc., it would be correct to construe it as a provision providing
some examples since a type cannot be embodied ahead of time by taking
into account the dynamics of telecommunications industry and an
enactment can neither be limited nor compromised by an enforcement
decree.

Thus, it should be solved by proper interpretation of special laws in the
telecommunications sector, and only when it cannot be solved even by
interpretation, then the general competition law may be applied in a
manner which does not defeat the general legislative intent of provisions
of the special laws. It would be desirable to legislatively establish types
for the areas where the types of prohibited practices under the

Telecommunications Business Act do not exist.

C. Usage Rates

Article 29 of the Telecommunications Business Act adopts ex ante
regulation by providing for the system of notification of a Terms and
Conditions containing a rate policy and terms and conditions and of
authorization for carriers above certain size. In contrast, the Monopoly

Regulation and Fair Trade Act chooses ex post regulation from the angle

_12_



of general price regulation.

However, a review of the appropriateness of rates for the
telecommunications services provided by a common carrier requires
consideration of public interests that include provision of universal service,
etc., which goes beyond the level of consideration from the viewpoint of
general competition law, thus there is a need to centralize it within the
KCC. This has been revealed very clearly in the LG Telecom’s Gibunzone
service rate case where, while the former Telecommunications
Commission has systematically analyzed the impact of the LG Telecom'’s
service rate, first, on the KT's future business direction and, then, on
competition restrictiveness with respect to the minor carriers, the FTC, by
having considered only the current state, understood it as a simple
structure and has accordingly concluded to the effect that there is no
competition restrictiveness.

In the current stage, through the cooperation from both agencies,

securing an a unity of administration for the citizens is urgent.

D. Obligation to Provide Essential Facilities

The Telecommunications Business Act has many provisions on the
provision of essential facilities, and also precisely states punishment in
cases of violation. In contrast, the Monopoly Regulation and Fair Trade
Act has no such express provisions; instead, there is an effort to control
through provisions that can be open for interpretation from the articles on
abuse of a market dominant position by invoking the essential facilities

doctrine, which has been developed through case law and academic

_13_



commentaries in the United States.

As the Telecommunications Business Act, under the lawmakers’ active
plan, provides for obligations to provide essential facilities in the area of
typical network business, it would be proper to regulate through
interpretation of those provisions, without bringing the essential facilities
doctrine, in the telecommunications area.

In the meantime, since paragraph 1 of Article 12 of the Enforcement
Decree of the Internet-Multimedia-Broadcasting Business Act uses the
"use inevitability” as a requirement, which is a lesser requirement than
the those under the essential facilities doctrine, this shows that it needs
not bring in the essential facilities doctrine to the telecommunications and
broadcasting convergence area.

In sum, for the @essential facilities regulation under the
telecommunications law is broader in scope and stronger in intensity than

the essential facilities doctrine, there is no room for the latter doctrine.

4. Results

A. Interpretation of Current Law

For the Telecommunications Business Act is approved for the status of
a special law on the Monopoly Regulation and Fair Trade Act, the
problem of duplication of regulations can be solved according to the
principle that the Telecommunications Act should prevail by virtue of the

principle that special law prevails over general law.

_14_



In the meantime, it would be correct to interpret to the effect that the
exemption clause of Article 58 of the latter Act does not apply in the

cases where a practice is lawful in accordance to other acts and decrees.

B. Amendment Proposal for Exclusive Jurisdiction

It has been suggested that, as a plan to ultimately block the
intervention of the FTC, an amendment clarifying the intent that the
jurisdiction of KCC generally prevails over that of the FTC should be

made to the Telecommunications Business Act.

C. Specific Cases

With respect to corporate merger, there is a need to centralize the
regulatory power within the KCC, even by means of amending all related
acts and degrees such as the Telecommunications Business Act.

With respect to the prohibited practices under the Telecommunications
Business Act, in principle, there is a need for a solution that would
ultimately block the intervention of the FTC. Alternatively, the following
improvements need to be made to the legislation; "the same ground” part
should be deleted and types established for the areas where the prohibited
practices under the Telecommunications Business Act do not exist but the
unfair trade practices under the Monopoly Regulation and Fair Trade Act
do.

With respect to the usage rate, its regulation should also be centralized

within the telecommunications specific regulator. The general competition

_15_



authority, which simply performs a general examination on price without
recognizing the particularity of the telecommunications market, would
most likely arrive at an unjust conclusion.

Lastly. with respect to the essential facilities regulation, for there are
specific provisions on essential facilities in the Telecommunications
Business Act and their contents are more refined than those of the
essential facilities doctrine, it would be appropriate to solve the problem
of duplication of regulations by interpreting the Act and its related

Decree.

D. Consultation

In cases where substantial duplication of regulations arises or is
expected to arise, a consultation is suggested as a means of solving

disagreements.

5. Recommendation for Use

From the viewpoint of deregulation and creation of pro-corporate
environment, the current duplication of regulations situation must be
corrected, and it would be appropriate to say that the standard for
centralization should be the sector-specific regulator. Therefore, a
legislative improvement needs to be made to the Telecommunications
Business Act by adding a provision which would clearly make the Act

prevail over general competition laws.

_16_



6. Expected Effect

This study would expect to, by solving the problem of duplication of
regulations, protect the legal stability for those subject to regulations, and
to secure the predictability of regulation and thereby to stimulate
corporate activities. This would ultimately contribute to the national

competitiveness enhancement.

_17_
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7hR 2392425 2002 714 HE Fe AT R AAR g A A
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W 538 A8 Bfiteldloy, BaqtAadde] A9 oFE 2Aste &
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25) Competition Law Guideline, "Concurrent application to regulated industries," Office of Trading,
2004.

_79_



%+ Ofcome] OFTe} A AHsts zte= s “F219

12

i

e 5ol

i)
<)

3H(--+ relate to activities connected with communications matters) 74 * ™
AHEAAANA F&5HH), AR A A Adg32]) de] o =
= 72 st Uk 283 A369xe “TAGYE7E v 2ol A

ba glek

o

SIALE OI=0l NS

o
=)
=
to
0y
o
4>
j
P!
aL
1A
rr
o
1A
0
Hy
i
il

Qj
J
—_—
-
|
o
Y
o
Q'E
2
=
Q

wn

wn

(@]

Q.
QO

—.
(@]

]

3
2
Ej
=
o0
ij
J
—_
O

ARFANBES 2 FAGGAN BAAA Fo = A A9E

- AW FAAY el W AmAD AR

_80_



o H] 2 A] (interim

ki3

_(H

measures);
- AT A7

) BAE

=T
A
w

A

3} 7}
of Wl AA T Rk

0
‘mo
Ny

AE A

=]
™

- OFT9 A

—

s
7K
ﬂwo
il
o
Plo
ﬂwo
mo

el F4
ECE

SE =l el HE 5 oA

3|
A

oA o g

mon

=
G
<

fvze)

pa—

0
N

N
Mo

S A7

RS

= n0)3

)

749 217 (Opinion) &2} 2] A %

gt A BREEY 99

A AR

3
T

37 A Al oll
- FAAFe] kA (undertaking) ol B3 A A A

— 3

NA.

ey g

59

(OFTH A1 2|

it

1

Gl

&

7}

)

ol
=

Al

=
<]

| A A 7] 3 €]

OFT-f 2o

SRR

Els

= 1y

@, OFT

_81_



2. OFT% Ofcom9 AIZEA

FHoRE 7 iAAl AL
BOFAAE ikl daAE NEeds uME aeRge) A9 W
ohoolatel A olel@ A9 Aeky] el vhAE ARd FAE v
=

FRAgRe #IY 240 dolH FoF T2 Ak A, B@Ae 2
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of thsste] FHAwo] FAAEA 2 (Concurrence Regulations)S
Attty a8y SABSAFRLE OFTe AEFAI7|#e A4S e
HolA xdAHo g tpFE AL oyt FAATAFHANA 5EHsI v

FA Fe AHEE OFTe AEFAZIS Atelo] HlF2 ¥ 9 (informal

o

B\

arrangements)°ll 9]3] TFoiA] 3 o}, & FFHY &S #FITH 2AHo A
AN 715, AAA AR, Z2Z o] Bk Algow ol B ohgy o)

(1) AAH 71&

h A A

7o vl 94 OFT Ei Ofcom % B3] Abetel]l tiad A1 A&
Abel A gtak A 7 A vlakell ol s qrAlzh ol Foj Aok Ak A

ot} theat 2e ApEsel 1 AgAde et A

27) 20039 A A369%(2),(3).
28) 2003 B2 A3712(9),
29) The Competition Act 1998 (Concurrency) Regulations 2004.
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