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SUMMARY

1. Title

A Study on the Measures to Secure Execution on Foreign Businesses for their

Violation of Administrative Regulation

2. Objective and Importance of the Research

As sanctions are not properly implemented against foreign business operators
even when they provide the same services as domestic operators, concerns about
regulatory equity and reverse discrimination against domestic business operators are
constantly being raised. The “reverse discrimination” derives from the reality where
it is difficult to enforce regulation on foreign business operators located in foreign
territories unless they voluntarily cooperate with domestic authority. Accordingly,
we hereby pursue achievement of legislative purposes of individual laws and
regulations by inventing effective law enforcement measures based on investigation
and research on domestic and overseas cases of extraterritorial application of
regulations, thereby ensuring equal treatment for both domestic and foreign business

operators, protection of users” interest and an environment for fair competition.

3. Contents and Scope of the Research

This study is aimed to propose measures to secure enforceability of the Korea
Communications Commission’s administrative sanctions on foreign business

operators  violating  its  administrative = regulation in  the  domestic
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broadcasting/communications and internet market, based on researches on relevant
legal principles, theories and discussions, studies on both domestic and overseas

cases.

First, as a case study, we will make comprehensive investigation and analysis of
the relevant cases, with focus on violations of administrative regulations by foreign
business operators in Korea and abroad, issues and controversies in the
implementation process of administrative sanctions, and cases of compulsory
performance, and find their significance and relevance for the purpose of this study.
Second, as a policy study, we will conduct a policy-oriented research aimed at
ensuring regulatory equity between domestic and foreign operators and stable
operation of related legal systems in the domestic broadcasting/communications and
internet market. Third, in order to present policy measures, considering future
environmental changes to the broadcasting/communications and internet market, we

will propose policy measures to facilitate implementation of related domestic

administrative regulations and enhance enforceability of administrative sanctions.

4. Research Results

Given the nature of Internet services, once illegal distribution of information or
privacy infringement occurs on the Internet, their damage spreads out rapidly over
time. This makes indispensable needs to take urgent measures. For this reason,
adopting the immediate compulsory enforcement can be one feasible way to secure

enforceability.

In addition, it is desirable to fill such gap by strengthening self-regulation system

for the enhancement of enforceability and effectiveness of administrative regulation,



since other measures such as blocking access to certain internet sites might not be
effective when operators can easily avoid this measure by providing detour routes

to access the prohibited internet sites or by opening alternative sites.

Furthermore, for cases where harmful effects are apparent, as in the case of
administrative immediate compulsory enforcement, apart from taking preemptive
measures, a review should be made to establish legal grounds to take temporary
measures to protect users during the procedure for the relevant administrative
action. For instance, an administrative body may issue an “alert notice” regarding a
website against which the administrative body is considering imposing a sanction

for legal issues so that users may become aware of such procedure.

Even if extraterritoriality is recognized, given the principle that a nation’s
jurisdiction cannot cross state boundaries, especially when a local regulation fails to
form an international consensus, it may lead to international conflict. Furthermore,
there is concern that a new regulation for securing enforceability may be
misunderstood as contradicting the principle of non-regulation of the internet, and
consequently seen as an institution to suppress freedom of speech. Therefore, when
adopting measures to enhance enforceability against foreign internet operators, it is
desirable to seek international standardization of domestic regulations on the
internet and international cooperation through various channels, including bilateral
agreements and multilateral agreements between and among nations, regional
international cooperation, such as APEC, and regular council of policy with major

countries.

In particular, unlike a customary international norm established by time-honored

accumulation of international custom and execution of agreements after
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multinational discussions, as the extraterritorial application of a nation’s domestic
law amounts to a process of elevating it to an international norm, in order for the
extraterritorial application of a domestic law to be successful, the relevant law

should have universal validity and the rationale and values which may gain

sympathy from other countries.

5. Policy Suggestions for Practical Use

This study can be used as basic policy guides for establishing polices to achieve
equal regulation between domestic and foreign operators and elimination of reverse
discrimination against domestic players in the domestic
broadcasting/communications and internet market. It can also be utilized as policy
information for policy measures to achieve the same purposes in coping with
globalization and borderless trends in the domestic broadcasting/communications

and internet market.

6. Expectations

First of all, we believe that fair competition facilitated by equal regulation on
domestic and foreign operators in the domestic broadcasting/communications and
internet market will contribute to sound growth of the domestic market and
promotion of national interests. Furthermore, with policy measures to promote fair
competition by eliminating reverse discrimination against domestic operators in the
domestic broadcasting/communications and internet market and to prevent excessive
invasion into the domestic market or interference with interest of the people and

users, we can help achieve sound growth and protection of national interests.
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In addition, this study may be used for formulating measures to (i) induce
foreign operators to transit/conform to domestic norms and standards and (ii)
secure compulsory enforceability, thereby minimizing reverse discrimination against
domestic operators in the domestic broadcasting/communications and internet
market. In other words, when drafting policies related to
broadcasting/communications and internet, this study can be used for formulating
policies to facilitate elimination of reverse discrimination and fair competition by
taking into consideration the competitive aspect between domestic and foreign
operators, and also can be utilized to formulate amendments that can cope with
reverse discrimination when drafting amendments to related laws, such as the
Telecommunications Business Act, the Act on Promotion of Information and
Communications Network Utilization and Information Protection, Etc., the

Broadcasting Act and the Personal Information Protection Act.
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